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PeopleThe ex rel. Robert Bethmann
v.

Frank et al.B. Bowman

Opinion 16, 1899.Octoberfiled

compel1. masterto toMandamus—mandamus should not be resorted
in chancery chancery ain issuedto execute A who hasdeed. master

inpurchase may compelled, amortgagecertificate of beunder a
summary deed inproceeding chancellor, to abefore the execute

rights beholder,accordance with resort notthe of the and should
had byproceedingto a mandamus.

Mortgages right—judgment statutoiy2. todeprivednotcreditor of
redeem, joinedby being against judgmentA cred-in debtor.foreclosure

against premisesitor mortgaged subsequentwhose lien to thatis
of althoughthe mortgagee, necessary partya to fore-to the bill
close mortgage, being party,not, bythe is areason of his made
deprived by statutorythe rightdecree of his to redeem from the
sale judgmentas a creditor.

3. Same—judgment may though-hecreditor redeem obtains a deedfrom
mortgagors redemptiontwelve months. The of lands a debtorofafter

mortgagesold mayon by judgmentforeclosure be made a creditor
prescribed bywithin the statute, althoughfifteen months after the

expiration of twelve months he obtained a deed the mort-from
gagors theto lands sold under the decree of foreclosure.

Writ of to of St.Clair county;Error the Circuit Court
the M. Schaefer, Judge,Hon. W. presiding.

and LizzieJoseph Geppert mortgagetheir.delivered
deed trust inconveyingof certain St. Clairproperty

$2000,ansecuring ofcounty, indebtedness which was
30, 1896,June 28,recorded 1894. B.September Goedde

a and injudgment againstobtained hisGeppert wife the
countycourt $400.22,circuit of St. Clair for sumthe of

which, 12,on 1896.execution issued October A bill was
makingfiled to the mortgage,foreclose above B. Goedde

answer,todefendant,a which he filed andparty a decree
rendered,of sale in had Marchbeingforeclosure sale was

27, 1897, at boughtthe foreclosedpropertywhich was
Mannle, a ofby purchaseone and certificateHenry was

master,to him as-issued the heby which afterwards
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signed to the issuedin error. An alias executionplaintiff
under22,1898,June on solda on thelevy propertywhich

the 24, 1898,made and themortgage propertyJunewas
onand soldwas theaccordingly byadvertised sheriff

$3198.80, andthe 1898,23d of B.day July, to Goedde for
ahim toentitlingcertificate of issued to himpurchase

at Junedeed the end of if nosixty days, redemption.
24, 1898, the mort-no beenredemption having bymade

ofgagors, the sheriff issued to B. Goedde a certificate
re-for$2707.03, beingfor in fullredemption the sum of

thedemption from foreclosure-sale.
JuneBy bearing 22,1898, acknowledgeddeed date June

23, 1898,1898, 24, Gep-and filed for record JosephJune
deed,Lizzie, wife,and hisp'ert, conveyed by quit-claim

in$5000,for the consideration of theexpressed premises
question to of thisB. Goedde. The real consideration

however, Afterwards, monthswas,deed the fifteen$300.
in errorhavingfor then theredemption expired, plaintiff

master inof to thepresented purchasehis certificate
toherein, and tenderedthe defendant in errorchancery,

prop-him him a to thehis fees and demanded of deed
deed,aerty. refusing plain-The master to deliver him

toa mandamustiff in filed his for ofpetitionerror writ
error, Bowman, exe-'in Frank tocompel the defendant B.

conveying-cute and to him a deed in formproperdeliver
making a de-him, partythe to and B.premises Goedde

beinganswered, hearingand afendant. The defendants
waived,court, and the factsbeinghad before the a jury

stated, and judg-as above the was deniedappearing writ
theagainst peti-ment rendered for the defendants and

beingAn to the Courtappeal Appellatetioner for costs.
groundthere on thethe dismissedappeal wasprosecuted,

freehold, being givena andthe leavethat suit involved
record, brought.the this writ of error isto withdraw

Millard, inM. for error.plaintiff

in error.Cook, for defendantsSilas
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Phillips of theMr. the opinion,deliveredJustice
court:

that a sale wasIt the in casefrom record thisappears
aandthe a of foreclosuremade master under decreeby

on theSubsequently,purchasecertificate of was issued.
22d after suchJune, more than fourteen monthsofday

issued, mortgagees andof the soldcertificate sale was
a cred-judgmenttheir of toright redemptionconveyed

mortgageitor-. of issued on theThe certificate purchase
creditor,sale theassigned judgmentto relator. Thewas
mortga-who from theacquired right redemptionthe of

an alias executiongors, redeemed from the sale under
favor,issued a in his recovered before thejudgmenton

made under the oflevydecree of sale. A executionwas
creditor, redeemed,that and a salewho underjudgment

the execution and was made for the amountredemption

of and ofthe the debt the creditor.redemption judgment

That aftersale was made more than fifteen months the

of time of underexpiration redemptionthe the certificate

mortgage sale,made the but maderedemptionon the was

within the months from the time of the sale underfifteen
relator,the mortgage. The who holds the certificate

sale, to file amortgageunder the asked leave inpetition

the inagainst chancery compelmandamus master to him
to a in thatexecute deed accordance with certificate.

a thepracticeAs matter of for leave toapplication

file a mandamus should havefor been denied.petition
of byWhere a certificate sale is issued an officer of a

court, officer,in thatchancery,such as the master on
times,allnotice, bythe court at and mayis before the

in adischargechancellor be to his sum-compelled duty
chancellor,be heard theto before andmary proceeding

ais to be re-proper remedysuch summary proceeding
the a deed ato execution of under cer-sorted to compel

deed,entitled to andsale,tificate of one is suchwhere
not mandamus. If thebya to a latterproceedingresort
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method to invoked,is be in theconfusion determination
of ofbybusiness the and thecomplicationchancellor

result,records be avoidednecessarilywould which could
by a resort a theproper proceedingto beforesummary
chancellor to his duties.compel officer to hiscomply with
It might well be held that in a of this charactercase

mandamus,resort cannot be to andhad a proceeding by

the forpetition mandamus been towould have obnoxious
a general demurrer for these reasons.

'As a ofmatter it topractice we have properdeemed
consider questionsthese that antwo arise from examina-
tion of this record but not ofby assignmentare raised
error on the part of the plaintiff assignmentin error or by
of cross-errors.

that,The theory of the is the bill beenhavingrelator
Goedde,filed B.by mortgagee against mortgagorthe and

a creditorjudgment mortgagor,of the the cred­judgment
itor notwas entitled to redeem after ofexpirationthe

year, Boyntonone as the decree found. It held v.was in
Pierce, Ill.151 197: a“Where a files bill to forecloseparty
a mortgage, and there are creditorsjudgment who have
liens against mortgagedthe to thepremises subsequent

mortgage, the judgment creditors are necessary parties
foreclose,to the bill to but it has never been understood
maybecause they be made to a bill toparties defendant

mortgage they rightforeclose the to redeemlose their
as creditors.” In it thatjudgment this case appears

againstB. had a judgmentGoedde recovered the mort­
he,beforegagors the foreclosure of the hencemortgage,

creditor, ajudgmentas a andproper necessary partywas

to that But the decree inproceeding. rendered this case

not rightdid him of conferred thedeprive dny by statute
a creditor to redeem the Theupon judgment from sale.

right byconferred statute him as aon creditorjudgment

not cut off or abridged bywas reason of beenhavinghis
a to bill to foreclose, bymade the nor ofparty virtue

Whelen,found in 93the decree. Wood v. Ill. 153.anything
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error, thatIt contended, however,is inplaintifftheby
of twelvebecause of fact the expirationthe that after

saidand fifteen monthsmonths before the ofexpiration
the landsmortgagorsGoedde toobtained a deed from the
not, aforeclosure,sold could asunder the hedecree of

judgment'creditor, positionlands. Thisredeem his own
is not re-not couldmortgagorssound. The themselves

months,deem and theafter the of twelveexpiration
mortgagorscreditor towho took title from the whatever

deed, greaterinterest nothey had under their obtained
right had, rightthan nothey and that deed conferred

creditor,of aredemption. such,The as hadjudgment
right deed,of andbefore the execution .of theredemption

the deed titlemergereffected no of his in thejudgment
Boyntonso as to such in v.prevent As heldredemption.

Pierce, supra: “Where a debtor and isbecomes involved
unable to pay debts,his a saleand the creditors resort to
of lands on it that thejudgment, is desirablealways

bringlands should as a orderlarge as inprice possible,
that all creditors be hence the favors re-may paid; law

demptions by Under thejudgment redemp-creditors.”
tion made theby creditor, thereunder,and salejudgment
he bid redeem,the full amount to as asnecessary well
the amount of and the thejudgment,his holder of cer-
tificate mortgageunder the obtained the full amountsale

entitled,to which he equitable rightwas and has no to
a deed. legal rightNeither to aanyhas he deed under
the facts inappearing this record.

It not countywas error in the circuit court St.of Clair
to deny againstthe enter forjudgmentwrit and costs the
relator.

The judgment affirmed.is Judgment affirmed.


